IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ERI C SLATER : CIVIL ACTI ON
V.
LI BERTY MJTUAL | NSURANCE CO ; NO. 98-1711

VEMORANDUM ORDER

This is an insurance bad-faith action pursuant to 42
Pa. C.S.A 8 8371. Each party has noved to conpel a deposition
of the other’s attorney, and each has noved for a protective
order to prevent such a deposition.

The Federal Rules of G vil Procedure do not expressly
prohi bit a deposition by a party of another party’ s attorney.
See Fed. R Cv. P. 30(a)(1l) (a party may take by deposition “the
testinony of any person”). A court, however, for good cause may
enter a protective order to prevent a deposition from being
conducted. See Fed. R Cv. P. 26(c).

Many courts have found that it is appropriate to grant
such an order to prevent the deposition of a party’ s attorney by
an adversary unless he can show that the information sought is
relevant, non-privileged and critical to the preparation of the
case and that there is no other way to obtain the information.

See Boughton v. Cotter Corp., 65 F.3d 823, 830 n.10 (10th Cr.

1995); Shelton v. Anerican Mtors Corp., 805 F.2d 1323, 1327 (8th

Cir. 1986); Dunkin’ Donuts, Inc. v. Mandorico, 181 F.R D. 208,

210 (D.P.R 1998); Jones v. Bd. of Police Conm ssioners, 176



F.R D 625, 626 (WD. Mb. 1997); Caterpillar Inc. v. Friedenmann,

164 F.R D. 76, 78 (D. O . 1995); EEOCC v. HBE Corp., 157 F.R D

465, 466 (E.D. Mb. 1994). See also Lebovic v. Nigro, 1997 W

83735, at *1 (E.D. Pa. Feb. 26, 1997) (deposition of opposing
counsel is “typically only permtted where a clear need is

shown”); Kelling v. Bridgestone/Firestone, Inc., 170, 171 (D.

Kan. 1994) ("[a]bsent an attorney’s advice being nmade an issue in
the case, courts should exercise great care before permtting the
deposition of an [opposing] attorney”). This is because a
deposition of one’'s attorney by an opposing party is inherently
annoyi ng, oppressive, disruptive and burdensone. "Such a
deposition provides a unique opportunity for harassnment, it

di srupts the opposing attorney’s preparation for trial, and could
ultimately lead to disqualification of opposing counsel if the

attorney is called as a trial wtness." Mrco Island Partners v.

Gak Devel opnent corp., 117 F.R D. 418, 420 (N.D. 1ll. 1987).

Def endant states that plaintiff’s attorney conmmuni cated
with a nunber of defendant’s enpl oyees in connection with his
handl i ng of the underlying underinsured notorist claim
Def endant contends it is “entitled to know whether [plaintiff’s
attorney] intends to contradict any statenent given by any
representative of Liberty Miutual or whether he is in possession

of any additional information which relates to the case.”



Def endant obvi ously has ot her nmeans of discovering what
its enpl oyees may have said to plaintiff’s attorney. Plaintiff’s
attorney cannot neaningfully “contradict” a statenent nmade by an
enpl oyee of defendant unless he testifies as a witness at trial.
There is absolutely no indication that plaintiff’s attorney
proposes to present hinself as a wwtness and to do so woul d
al nost certainly require his disqualification. See Pa. Rul es of
Pr of essi onal Conduct 3.7.

That a party wi shes to ask another party’s attorney
whet her he has “any additional information which relates to the
case” does not renotely justify the deposition of the attorney.
If it did, adversaries in virtually every case could conpel the
depositions of each other’s attorney. Moreover, any rel evant
information which is known to a participating attorney in a
pendi ng case and is not protected by the attorney-client
privilege or work-product doctrine can be di scovered by ot her
means such as interrogatories and requests for adm ssion or
production directed to the party.

Plaintiff seeks to depose defendant’s counsel about his
conduct of discovery in this action which plaintiff contends
further evinces defendant’s bad faith conduct towards plaintiff.
Plaintiff asserts that defense counsel unilaterally cancel ed
depositions and has not conducted di scovery in an appropriate

manner. According to a letter fromplaintiff’s attorney to



def ense counsel, the authenticity of which is not chall enged,
plaintiff also seeks to depose defense counsel to “maintain a
| evel playing field” since defense counsel seeks to depose him

Plaintiff has attenpted to notice the deposition of
def ense counsel. As the court noted in its order of Septenber
24, 1998, notice is insufficient to conpel the attendance of a
deponent who is not a party or an officer, director or nanagi ng
agent of a party. Moreover, the argunents of plaintiff in
support of a protective order to prevent his attorney from being
subj ect to deposition are well-taken. Even assum ng that sone
particul ar act of defense counsel in the conduct of discovery may
be relevant, there has been no show ng that plaintiff cannot
ascertain and present evidence of such an act w thout making a
W t ness of defendant’s attorney.

Di scovery in this case has been quite contentious. The
parties have filed an array of discovery notions on matters which
ordinarily would not require court involvenent. Counsel are
adnoni shed that whatever acrinony nmay exist between their
clients, counsel are expected to ensure that discovery is
conducted in a diligent, reasonable and professional manner and
that any true dispute is resolved in a practical manner w thout
the need for court intervention except as a |last resort.

ACCORDI NGY, this day of January, 1999, upon

consideration of plaintiff’s Mdtion for Protective Order (Doc.



#24), defendant’s Mdtion for Protective Order (Doc. #22),
plaintiff’s Mdtion to Conpel Deposition of WIlliam C Foster,
Esqg. (Doc #27) and defendant’s Mtion to Conpel Deposition of
Plaintiff’s Counsel (Doc. #25), IT IS HEREBY ORDERED t hat the
Motions to Conpel are DENI ED and the Mdtions for Protective

Orders are CGRANTED.

BY THE COURT:

JAY C. VWALDMAN, J.



